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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Court abuse its discretion when it compelled counsel 
for the plaintiff to proceed with trial of the action after having been 
informed that the plaintiff had taken ill one hour before time of trial? 





2. Where realty is held as tenants by the entirety, is a wife en- 
titled to an accounting from her husband for monies received from the 
realty so held? : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,009 


ANNE M. BRESSLER, 


Vv. 


LOUIS BRESSLER 
and 
MELVYN FRIEDMAN, 


Appellees 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from an Order of the Trial Court dismissing 
appellant's action with prejudice. Jurisdiction of the Court to hear the 
appeal is based upon U. S. Code (1940) Section 1291. | 
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STATEMENT OF CASE 


The appellant-plaintiff filed a complaint in the United States 
District Court for the District of Columbia (J.A. 3). The appellees- 
defendants filed their answer. After numerous motions had been dis- 
posed of, trial was scheduled for January 5th, 1959. The pre-trial 
order (J. A. 8) contains stipulations wherein certain properties were 
admitted to be titled in the name of husband and wife, appellant, and 
one of the appellees in this action, as tenants by the entirety. 


On the date scheduled for trial, counsel for appellant and appel- 
lees appeared at the assignment commissioner's office prepared to 
proceed with the trial of the action, and approximately 30 minutes be- 
fore the time set for trial, counsel for appellant was informed by tele- 
phone that appellant was confined to her bed, and would be unable to 
attend for at least a few days. Counsel for appellant informed the trial 
court as to the circumstances (J.A. 10), and the court having heard 
arguments concerning the granting of a continuance ordered that the 
trial proceed in the absence of the appellant (J.A. 17). 


Trial of the action was commenced with testimony being heard 
from one witness, appellee Louis Bressler, husband of the appellant. 
At the conclusion of the trial the Court ordered that the action be dis- 
missed with prejudice and failed to allow an accounting for any monies 
received by the appellee, appellant's husband, from realty held as 
tenants by the entirety (J.A. 17). 


STATEMENT OF POINTS 


1. The Court abused its discretion in ordering counsel for the 
appellant to proceed with trial in the lower court in the absence of the 
appellant. 


2. The Court erred in failing to compel an accounting by appel- 
lee, husband of appellant, for monies received from realty held as 
‘tenants by the entirety. 





SUMMARY OF ARGUMENT 


1. Appellant, on May 26, 1958, filed suit against the appellees, 
one of whom is the husband of the appellant, wherein the complaint, 


inter alia, sought an accounting covering realty listed in appellant's 


complaint. 


2. Numerous motions were heard and disposed of by the court, 
one of which, a motion to advance for immediate trial, was denied on 
October 27, 1958. | 


3. Appellees thereafter, on November 24, 1958, eieained’ an 
order advancing the action for immediate pre-trial and trial, and the 
action was subsequently set for trial on January 5, 1959, some 7 and a 
half months after the original institution of suit. 


4. Appellant contends that the lower court abused its discretion 
in refusing to allow any delay in the trial of this action based on appel- 
lant's illness, especially where the circumstances showed that this 
action was scheduled for trial within an unusually short period of time 
after its original commencement, considering that no ultimate detri- 
ment would have resulted to the appellees. ! 


5. Appellant contends that the court erred in failing to order ap- 
pellee, Louis Bressler, to account to appellant for all monies received 
from realty held as tenants by the entirety, where the manner in which 
said realty was titled, was not in dispute. | 


6. Appellant contends that the pre-trial order (J.A. 8) contained 
stipulations setting forth that title to certain realty was held as tenants 
by the entirety, and therefore the appellee, husband of the appellant, 
should have been required to account to appellant for all monies 
realized as a result of said ownership. | 








é 
ARGUMENT 


I 
It is the position of the appellant that the trial Court abused its 


discretion in refusing a continuance based on the circumstances and 
facts as set out in the statement of the case herein. The appellees in 
opposition to the request for a continuance read to the Court a portion 
of a deposition taken of Dr. Leo J. Schildhaus (J.A. 11-12) wherein the 
following question appears (J.A. 11) and answer (J.A. 11): 


"Question: Can you state from your observa- 
tions whether she has any debilities or any pre- 
ventive debility by reason of any of the claimed 
physical ailments or conditions which she com- 
plained about? 


"Answer: Well, there is no doubt that these 
electrocardiograms indicate objective evidence of 
insufficient circulation to her heart, and I would 
say that on that basis she is certainly a sick 
woman. She should be treated for these things 
and should follow very closely some doctor's 
recommendations as to her not smoking and proper 
food diet, proper medications and so forth and get- 
ting adequate rest. I have not been able to see her 
long enough. She has not been dependable enough 
to come in so as to get a complete work-up on her." 


Appellant contends that the court below should have taken into 
consideration the fact that only seven months elapsed since the original 
commencement of the action-and that a continuance of two or three 
days would not have materially prejudiced the rights of the appellees, 
and although the matter of continuance is purely discretionary with the 
Court, it is felt that such discretion was abused, and that the appellant 


was deprived of her day in court by reason of the inability to properly 


present her case in her absence. 


i 


In the pre-trial order filed December 5, 1958 (J.A. 8) it was 
stipulated that certain properties were held by the appelland and the 





) 


appellee, her husband, as tenants by the entirety and although there 
was no dispute as to the manner in which these properties were titled, 


the Court failed to order an accounting in favor of the appellant for all 
monies realized from ownership of said property. Appellant contends 
that as to all monies arising from real property held as tenants by the 
entirety, she is entitled to a proportionate share of whatever sums 
were received by her husband, one of the appellees. In Fairclaw Vv. 
Forrest, 76 U.S. App. D.C. 197, 197 Fed. 2d 829, the court stated that: 


"It is apparent under the law that where realty 
is held as tenants by the entirety neither the husband 
nor the wife has an interest paramount to the other | 
and that any income realized from such property is | 
to be apportioned between the parties, and that | 
neither one is titled to the whole in exclusion of the | 
other.” | 


Under the Court’s general equity powers, it was the obligation of 
the Court to compel the appellee, husband of the appellant, to account 
for a proportionate share of all sums received by him resulting from 
the joint ownership. This doctrine was followed in Reilly v. Reilly, 

86 U.S. App. D.C. 345, 182 Fed. 2d 108, the Court holding: 3 
"The Court had jurisdiction under its general 
equity powers to adjudicate and settle a dispute 
between the parties concerning their respective 
rights in funds and property which had been ac- 


quired by them during marriage or incident 
thereto." 


CONCLUSION 


For the foregoing reasons and other authorities that may be set 
forth in the arguments of this appeal, it is respectfully submitted that, 
the judgment entered in favor of the defendants be vacated and the 
cause of action be re-instated for trial. 

Respectfully submitted, 
FRED C. SACKS : 


505 Washington Building 
Washington 5, D.C. 
Attorney for Appellant 
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Docket Entries “ 


Complaint for Injunctive Relief or, in the Alternative, 
to Set Aside Real Estate Conveyances : 


Stipulation . . . 
Plaintiff's Pre-Trial Statement 


Pretrial Proceedings 


Transcript of Proceedings 


Findings of Fact 


Notice of Appeal 











APPENDIX FOR APPELLANT 


UNITED STATES DISTRICT COURT 
For The District Of Columbia 


ANNE M. BRESSLER 
alias 
ANNE BRESSLER 
6119 New Hampshire Ave. N. E. 
Washington, D. C. 


Plaintiff 
NO. 1358-'58 


) 

) 

) 

) 

) 

) 

) 

vs. ) 
LOUIS BRESSLER 
) 

) 

) 

) 

) 

) 

) 


120 Kennedy St. N. W. 

Washington, D. C. 
and 

MELVIN FRIEDMAN 

145 Kennedy St. N. W. 

Washington, D. C. 





Defendants 


CIVIL DOCKET (Excerpts) 





Complaint, appearance 
Stipulation as to escrow of properties. 


Paragraph 6 (d) of complaint involving Lot 86 Square 2806, 
1310 Gallatin St. only dismissed per counsel : 


Paragraph6 (N) of complaint involving Lot 82, Sq. 2824, 1327 
Randolph St., N.W. Only dismissed per counsel ! 


Answer of deft. #1 to complaint; counter-claim 
Answer of deft. #2 to complaint; counter-claim 
Motion of defts. to require production of documents. 
Affidavit of personal service of deft. Friedman : 
Two affidavits in support of default on counter-claim 
Default on counter-claims (2) of defts. vs. pltff. : 
Calendared 





Motion of defts. to appoint trustee to convey property, etc. 


Points & Authorities of defts. in support of motion to appoint 
a trustee, etc. Affidavit 3 


Points & Authorities of pltff. in opposition to motion to re- 
quire production of documents. Affidavit. 


Withdrawal of appearance of Miller, Brown & Gildenhorn as 
atty. for pltff. 


Points & Authorities of pltf. in opposition to motion to appoint 
trustee, etc. 


Motion of pltff. to set aside default & for leave to file replies 
to counter-claims; P & A; Affidavit. 


Order denying motion of deft. to appoint trustee. Pine, J. 
Order for production of documents. Pine, J. 
Motion of defts. for partial summary judgment. 


Points & Authorities of defts. in support of motion for partial 
summary judgment. 
Opposition of pltff. to motion for partial summary judgment. 


Affidavit of Arthur L. Willcher in support of motion for 
partial summary judgment. 


" Affidavit of pltff. in opposition to partial summary judgment. 


Reply of pltff. to counter-claim of deft. Louis Bressler. 
(filed by direction of Pine, J.) 

Reply of pltff. to counter-claim of deft. Melvin Friedman. 
(filed by direction of Pine, J.) 


Motion of defts. to dismiss or for summary judgment; 
Affidavits (2) P & A. 


Order setting aside defaults vs. pltff. on the counter-claims 
with leave to pltff. to file verified reply to counter-claims. 
Pine, J. 

Order denying motion of defts. for partial summary judgment. 
(Pine, J.) 

Motion of defts. to advance for immediate trial & pretrial. 
Affidavit. 

Points & Authorities of pltff in opposition to motion to dis- 
miss or for summary judgment. 


Motion of deft. to advance - Denied without prejudice. (fiat) 
Holtzoff, J. 


Depositions of Melvin Friedman & Louis Bressler 





3 


Motion of pltff. to compel answers to questions on oral ex- 
amination; P&A; Affidavit. 


Called McGuire, J. 


Order placing on Ready Calendar and advancing for i imme- 
diate pre-trial & trial with right of pltff. to take deposition 
of deft. McGuire, J. 


Points & Authorities of defts. in opposition to motion to 
compel answers. 


Points & Authorities of pltff. in opposition to motion for trial 
by jury. 
Motion of pltff. for a trial by jury; P & A. 


Pretrial Proceedings & withdrawing counter claims and 
motion for trial by jury. Youngdahl, J. 


Order directing Bressler to appear in office of Fred C. Sacks 
to submit to oral examination within 10 days; if additional 
costs are incurred by refusal costs to be paid by eee 
Bressler. Pine, J. 


Heard; finding for defts. & dismissing complaint without 
costs (Order to be presented) Hart, J. 


Findings of Fact, Conclusions of Law and judgment dismissing 
complaint with prejudice & without costs to any party. t, J. 


Notice of appeal by pltff. from order 1-7-59. 3 


[ Filed May 26, 1958] 
COMPLAINT FOR INJUNCTIVE RELIEF OR, IN THE 


ALTERNATIVE, TO SET ASIDE REAL ESTATE Saaenees 


1. The jurisdiction of this Court is based on Federal Rules of 
Civil Procedures #65 and the General Equity Jurisdiction of the Court, 
and the amount in controversy exceeds Three Thousand Dollars 
($3,000.00). | 

2. The plaintiff, Anne Bressler, is the wife of defendant, Louis 
Bressler, and has for the past three years worked with the defendant, 
Louis Bressler, in his real estate business. Plaintiff has jointly pur- 


chased with the defendant Louis Bressler various parcels of real estate 
located in the District of Columbia hereinafter set forth. 
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3. Plaintiff alleges that certain parcels of real estate purchased 
by the plaintiff Anne Bressler together with the defendant Louis Bressler 
were purchased in conjunction with and in the name of the defendant 
Melvin Friedman as well as in the name of other "straw parties". 

4. Plaintiff, Anne Bressler, is also joint owner, with defendant 
Louis Bressler, of numerous promissory notes resulting from real 
estate transactions which occurred within the last preceeding three (3) 
years. 

5. Plaintiff alleges that approximately one month ago she ceased 
working together with defendant Louis Bressler in said defendant's real 
estate business. 

6. Plaintiff avers that she has a personal pecuniary interest in 
each of the following properties and is further advised and therefore 
avers that she is entitled to a statutory interest in all of the following 
properties under the laws of the District of Columbia: 

(a) Lot 21, Square 3111 known as 64 Rhode Island Ave. N. W. 

(b) Lot 37, Square 3401 known as 58 Farragut Place, N. W. 

(c) Lot 2, Square 3912 known as 4951 - 12th St. N. E. 

(a) Lot 86, Square 2806 known as 1310 Gallatin St. N. Ww. 

(e) Lot 854, Square 3733 known as 503 Peabody St. N. E. 

(f) Lot 7, Square 2998 known as 901 Ingraham St. N. W. 

Lot 41, Square 3876 known as 3001 - 10th St. N. E. 

(h) Lot 106, Square 3252 known as 4916 - 4th St. N. W. 

(i) Lot 37, Square 3843 known as 2608 - 10th St. N. E. 

(j) Lot 61, Square 3288 known as 6107 - 4th St. N. W. 

(k) Lot 45, Square 5523 known as 1702 - 40th St. S. E. 

(1) Lot 107, Square 5249 known as 5606 Blaine St. N. E. 

(m) Lot 40, Square W2720 known as 1608 Longfellow St. N. W. 

(n) Lot 82, Square 2824 known as 1327 Randolph St. N. W. 

(o) Lot 8, Square 3370 known as 29 Tuckerman St. N. W. 

(p) Lot 25, Square 3785 known as 5011 - 8th St. N. E. 


7. Plaintiff is advised and verily believes that the defendants, in 
conjunction with each other, have and are attempting to dispose of the 
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aforementioned parcels of real estate and to use all of the proceeds to 
their own account. | 

WHEREFORE, plaintiff prays: | 
1. That the defendants be restrained and enjoined from conveying, 
contracting to convey or any way disposing of any of the aforementioned 


parcels of real estate either directly or through the use of a= 


parties". 
2. That the defendants be restrained and enjoined from secreting, 


retaining, destroying or removing from the jurisdiction of this Court 
all books, records and accounts of transactions which involve either the 
defendant Louis Bressler or the plaintiff Anne Bressler. | 

3. That defendant Louis Bressler be restrained and enjoined from 
dissipating, spending, secreting or in any way disbursing funds collected 
from promissory notes payable to the defendant Louis — and the 
plaintiff Anne Bressler. 

4. That if any of the aforesaid parcels of real estate have already 
been sold by the time of the hearing of this action that said sale be set 
aside and the defendants directed to reinstate the plaintiff to her lawful 
interest in said premises. | 

5. And for such other and further relief as the exigencies of the 
situation may demand. 


/s/ Anne M. Bressler | 
Anne M. Bressler, Plaintiff 
alias Anne Bressler 


[JURAT dated May 26, 1958] 
MILLER AND BROWN 


/s/ Donald A. Brown 
Attorney for Plaintiff 


[ Filed June 11, 1958] 
STIPULATION 
This Stipulation made this 11th day of June, 1958, by and between 
the plaintiff and the defendants herein by and through their peazectine 
counsel is as follows: 
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1. With respect to the various properties set forth in the com- 
plaint filed herein, the plaintiff will sign the necessary deeds of trusts, 
notes and checks that may be involved herein for the purposes of either 
acquiring title to the properties or of disposing of the properties to 
purchasers. 

2. The proceeds of the sale of each property, whether in the 
form of cash or of notes, shall be deposited with Donald A. Brown and 
Arthur L. Willcher, as escrow agents. The shares of the plaintiff and 
both defendants of the proceeds and/or notes resulting from each 
transaction shall remain in the possession of the escrow agents pending 
the order of the Court or the agreement of the parties. 

3. The plaintiff, by this stipulation, does not waive any of her 
rights or protests against the defendants and each of them. 

4. The defendant Melvyn Friedman states that the only properties 
in which said defendant and the defendant Louis Bressler have a joint 
interest, in addition to those set forth in the complaint filed herein, are 
property located at 1434 "K" Street, S. E., Washington, D. C. and prop- 
erty located at 6428 No. Capital Street, N. W., Washington, D.C. It is 


agreed that all proceeds of the sale of the two aforementioned properties, 


as well as any notes resulting therefrom, shall also be placed in the 
possession of the escrow agents. 

5. It is agreed that in the event the second trust note secured by 
the premises of 119 Peabody St. N. W. (which is payable to one Jean 
Alberts & Co. but which is in fact partially owned by the two defendants 
to the extent of 25% of said note each) is sold, their share of the proceeds 
will be placed in the possession of the escrow agents and further that 
their share of any payments that are received on said note by the defend- 

ants will be placed in the possesses a the escrow agents. 

IN WITNESS WHEREOF the arties have hereunto set their 





[ Filed December 5, 1958] 


PLAINTIFF'S PRE-TRIAL STATEMENT : 

Plaintiff, Anne M. Bressler, is the wife of defendant Louis Bress- 
ler, and alleges that she in conjunction with the said Louis Bressler is 
the joint owner of certain parcels of real estate and a number of prom- 
issory notes. Plaintiff has filed this suit to restrain the defendant Louis 
Bressler from disposing of the funds collected from promissory notes 
which are jointly owned and to restrain him from disposing of any 
realty owned jointly, or which appears in the individual name of Louis 
Bressler. The plaintiff alleges that she is entitled to one-half of all 
the proceeds received from either a collection or sale of the promissory 





notes which appear in the joint name, and that Louis Bressler be en- 
joined from affixing the plaintiff's signature to any deeds or other 
instruments in order to protect the interest accorded to her under the 
law. | 


STIPULATIONS REQUESTED: 
1. That 901 Ingraham Street, N. W. is titled in the name of Louis 


Bressler and Anne M. Bressler. 
2. That 3001 10th Street, N. E. is titled in the name of Louis 
Bressler and Anne M. Bressler. | 
3. That 5606 Blaine Street, N. E. is titled in the name of Louis 
Bressler and Anne M. Bressler. ! 
4. That 1608 Longfellow Street, N. W. is titled in the name of 
Louis Bressler and Anne M. Bressler. 
5. That 64 Rhode Island Avenue, N. W. is titled in the name of 
Louis Bressler. 
6. That 58 Farragut Place, N. W. is titled in the name of Louis 
Bressler. 
7. That 1327 Randolph Street, N. W. is titled in the he of Louis 
Bressler. | 
8. That the sum of $1,500.00 set forth in the counter claim of 
defendant, Louis Bressler has been credited to him by a finding of the 
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Domestic Relations Branch of the Municipal Court in an action titled 
Anne M. Bressler vs. Louis Bressler. 


/s/ Fred C. Sacks 
Attorney for Plaintiff 
* * * 


0  ——————EEE—————— 


[ Filed December 5, 1958] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
P wife of D Bressler seeks inj, acct and div of assets in connec. with 
certain pcs of real estate. P asserts that he is entitled to 1/2 of all 
proceeds from either collection or sale of certain prom. notes which 
appear in joint names of Anne and D Bressler and that she is entitled 
to an order enjoining D Bressler from affixing Ps. sign to any deeds in 
connection with said real estate. Ds assert that as to properties in 
which there is joint interest between them that such properties are 
partnership properties which were purchased for sale by them as part- 
ners. As to such props P has no interest financial or otherwise. As to 
any other props. title in name of P and D Bressler, D. B asserts that 
such props were purchased by him with his own funds for the purpose of 
resale with full knowledge and consent of P for purpose of converting 
said prop into personal prop which was to be owned by him individually 
and used as asset of business. of real estate. If such agreement had 
not been made D Bressler would have used straw parties or copr. name. 
D B also contends that P made no investment whatsoever in any of said 
properties., and that said props are assets of D Bressler which his 
creditors are entitled to look for payment of debts. Stips: Ds agree 
to stips one to four as requested by P and will verify as to other 
requested stips within 10 days and notify P. 


/s/ Arthur L. Willcher 
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Counter claims are withdrawn and motion for jury trial withdrawn. 


Dated: 12/5/58 /s/ Luther W. Youngdahl 
Pretrial Justice | 


Attorneys Authorized to Act: 


/s/ Arthur L. Willcher 
Attorney for defendants 


/s/ Fred C. Sacks 
Attorney for plaintiff 


[ Filed March 16, 1959] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Monday, January 5, 1959 
The above-entitled cause came on for trial before HONORABLE 
GEORGE L. HART, JR., United States Judge, at 10 o'clock a.m. 
APPEARANCES: : 
On behalf of the Plaintiff: 
Fred C. Sacks. 
On behalf of the defendants: 
Arthur L. Willcher. 
PROCEEDINGS : 
* * * * | 
THE COURT: How are you going to get away from presumption 
of gift in these properties that are titled by the entirety? ! 
MR. WILLCHER: We have, I think, conclusive proof it was not a 
gift. 
THE COURT: Well, if you think you can prove it; all right, go 
ahead. ! 
MR. SACKS: Well, that is what I wanted to address the Court about: 
At 9:30 I went to the Assignment Commissioner's office for the purpose 
of determining where this case was to be tried, and while I was waiting 
for Mrs. Bressler to appear -- She had agreed to meet me at a quarter- 





10 
of-ten -- I believe it was somewhere around twenty of ten that a call 
came in to the Assignment Commissioner's Office advising me to call 
my office, which I did immediately, and they said that they had received 
a call, and a message had been left there by Mrs. Bressler that she 
would be unable to be here today because she was sick and that I should 
call a number that was given to me to contact the doctor. 

Now, just about fifteen minutes before we walked into court Mr. 
Willicher and I went around and I called the doctor and I got a Doctor 
Weiner on the phone, and he told me that he is supposed to see Mrs. 

Bressler as soon as his office hours are Over; that he was told 
that she had terrific pains in her chest and that she had taken nitro- 
glycerin. 

That is as far as I had gotten with the matter because this hap- 
pened all so suddenly. 

THE COURT: Has she got a heart condition? 

MR. SACKS: She is alleged to have a heart condition. Actually, 
I do not know, but I have seen the cardiogram which of course I was in 
no position to read, but at least she says she has a heart condition. 

THE COURT: Mr. Bressler, does Mrs. Bressler have a heart 
condition? 

MR. BRESSLER: Not as far as I know, sir. 

MR. SACKS: She has been treated by doctors, as I understand, 
for years. Is that correct? 

MR. BRESSLER: Well, she demands personal attention and has 
gone to doctors for many, many years. 

MR. WILLCHER: May I explain the situation from our point of 
view, your Honor ? 

THE COURT: Yes. 

MR, WILLCHER: This case came on almost simultaneously, I 
guess I might say, with the domestic relations matter back in May or 
June of last year. 

In connection with the domestic relations matter we took the 
deposition of Doctor Leo J. Schildhaus, who was her attending physician. 
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She had made the claim that she was ill, unable to be employed, 
and the like. 
Doctor Schildhaus at that time was the last of a long series of 
physicians to whom she had gone for one reason or another, | 
We took his deposition in order to ascertain what her mental 
condition was. I would just like to read to your Honor -- | 
THE COURT: About her mental condition? 
MR. WILLCHER: Medical. 
THE COURT: Oh, medical. All right. 
MR. WILLCHER: -- a few of the questions and answers that were 
asked of this doctor and what he said. This is in July of 1958. 
On page 12: (Reading) | 





! 
| 
I 
| 
| 
| 


"Question: Can you state from your observations whether 
she has any debilities or any preventive debility by reason of any 
of the claimed physical ailments or conditions which she com- 
plained about? | 

"Answer: Well, there is no doubt that these electrocardio- 
grams indicate objective evidence of insufficient circulation to 
her heart, and I would say that on that basis she is certainly a 
sick woman. She should be treated for these things and should 
follow very closely some doctor's recommendations as to her not 
smoking and proper food diet, proper medications and so forth, 
and getting adequate rest. I have not been able to see her long 
enough. She has not been dependable enough to come in go as to 
get a complete work-up on her." : 

Then he was asked this question, on page 14: | 

"Question: In your opinion would proper medical treatment 
put her in such physical condition that she could physically occupy 
again full employment? 

"Answer: I think so." : 

Then he was asked this question, and gave this answer, a sort 

of continuing answer: : 
“Answer: I had ordered intravenous medication for this 
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patient when she was at the hospital. We had given her one bottle 

of intravenous fluid and the other was ready and waiting for her. 

When I came in, in the morning of the 24th, she was sitting there 

fully clothed, and refused to allow the hospital to start the fluid. 

When she refused treatment, you couldn't professionally state 

what response you might get from this patient." 

Then he was asked these questions and gave these answers. 
"Question: With respect to the future or the anticipated 
future condition of Mrs. Bressler, assuming she were willing to 
subject herself to your treatment in her present condition, what 

would her prognosis be? 
"Answer: I would be smart, but I wouldn't tell you what the 
prognosis would be. On the basis of the past performance where 

she made appointments and didn't keep them, I would say that I 

would much rather that she would get somebody else to take care 

of her. I feel that by not having kept her appointments and not 
having followed my instructions, she has relieved me of the 
responsibility of her condition." 

Mrs. Bressler has had this same condition from which she is 
now complaining, for a number of years. 

She worked well, was able to maintain her home, was able to get 
about, to be entertained, attend parties, go to social functions, and do 
whatever she wanted as long as she had her own way about things, but 
the minute that she is crossed or she doesn't get what she wants, then 
she all of a sudden becomes sick, she was unable to attend to her duties, 
unable to go to court, unable to do anything she does not want to do. 

It seems remarkable that at a quarter of ten this morning she 
would decide not to come to court and should get sick. It does not seem 
reasonable that she would not have notified her attorney yesterday or 
the day before or called the doctor at some earlier time, when the 
doctor had not even seen her. 

THE COURT: This case was continued once before, was it not? 

MR. WILLCHER: Yes, sir, this case was set for trial for some- 
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time in December. 

THE COURT: And at whose request was it continued ? : 

MR. WILLCHER: It was continued over at the request of the 
plaintiff because he said he had been unable to complete the deposition 
of Mr. Bressler. The deposition was taken, it was not transcribed, it 
is not here this morning. The deposition of the other defendant was 
never transcribed; it was taken some months ago. All these various 
things which they claimed they needed in order to prepare for trial are 
not here. | 

THE COURT: When was the deposition of Mr. Bressler taken? 

MR. SACKS: December 17; two days after the court permitted it 
to be taken. 

THE COURT: Why has it not been filed in this cause? 

MR. SACKS: Well, as far as I know the Reporter was to file it, 
which is the usual procedure. 

MR. WILLCHER: The deposition of Mr. Friedman was taken in 
October. That has not been filed. 

MR. SACKS: Well, again, that was supposed to be filed by the 
Reporter. 

THE COURT: Well, have you gotten in touch with the Reporter 

and asked him why he does not file it? 

MR. SACKS: I didn't know until just now that it was not filed. 

THE COURT: Well, don't you check the file in the case every 
now and then? : 

MR. SACKS: Well, if the Court please, this all came about just 
within the last fourteen days. 

THE COURT: Well, the October one certainly did not come about 
in the last fourteen days. 

MR. SACKS: Well, I did not have the slightest idea it was not 
filed, if the Court please. 

THE COURT: Well, under the rules, aren't you sormane to see 





that it is filed and aren't you required to serve a notice on opposing 
counsel saying it has been filed? : 





14 

MR. WILLCHER: That is right. 

MR. SACKS: Customarily that is done by the Reporter. 

THE COURT: Have you read the Federal Rules of Civil Procedure? 

MR. SACKS: Yes, your Honor. 

THE COURT: Do you recall in there a provision that comnaed will 
notify the other party? I have not read it for a little while, but that is 
my recollection of it. 

MR. SACKS: That is correct. I mean, I had just been following 
the ordinary procedure. 

THE COURT: And you have got an injunction in this case? 

MR. SACKS: No, there has been no injunction. 

MR. WILLCHER: It is lis pendens, your Honor. 

THE COURT: That is right, you have a lis pendens in this case so 
that they can't dispose of any of this property. 

MR. SACKS: That is all there is, just a lis pendens. 

THE COURT: There was at one time something about a stipulation 
in here. Has that been carried out ? 


MR. WILLCHER: No, sir. 


_ MR. SACKS: No, it has not, your Honor. 
_ THE COURT: Why? , : 

MR. SACKS: It was not carried out because -- Well, :of course, I 
have to quote now from the things I know. You see, I came into this case 
in October. The original pleadings in this case was filed by Mr. Donald 
Brown, and thereafter -- 

THE COURT: Mr. Boardman came into it... 

MR. SACKS: Yes, Mr. Boardman came into it. .And I believe it 
was on October 11 -- it might have been the 10th --, that I came into the 

Now, at the time I came into the case the stipulation had not been 
complied with, Iwas told by counsel for the reason that two properties 
had been disposed of and in accordance with the terms of the stipulation 
the money was not placed in escrow as agreed and set forth in.the stipu- 
lation. 
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The plaintiff was thereafter advised by her attorney not to sign 
any further praecipes or any other matters in cmformity with the 
stipulation, and that is the reason that it ceased operation as of that. 
time. 3 | 
There were certain monies that were paid, one received by the 
defendant Melvyn Friedman, I believe that he does not deny that he 
received, that was not placed in escrow, on the sale of one of the prop- 
erties. In other words, he personally received that money instead of - 
placing it in escrow. : 

THE COURT: What was the agreement, that it be placed with 
Mr. Willcher? | 

MR. SACKS: Mr. Willcher and Mr. Brown in escrow, yes. 

THE COURT: What about that, Mr. Willcher? | 

MR. WILLCHER: I know of no proceeding of any sales ao have 
not been placed in escrow. 

There was a note sale involving a note not involved in these pro- 
ceedings, that Mr. Bressler and Mr. Friedman voluntarily said that 








they would be bound by the stipulation, and at that time there was some 
- question as to whether or not the note should have been sold or not. 
We did not want the note sold. It was sold over our objection by parties 


who were holding it. The note was not titled in the name of either Mr. 
Friedman or Mr. Bressler and we could not control it. | 
At that point there were already a number of instances in which 
the plaintiff had refused to sign praecipes or otherwise comply with 
the stipulation. If she had any objection whatsoever with the manner 
in which Mr. Bressler or Mr. Friedman were complying with this 
stipulation, she could have come into court and have enforced her stipu- 
lation according to its terms. But instead of that she arbitrarily refused 
to abide by the stipulation. She told Mr. Bernstein at the Realty Title 
and Insurance Company -- and I can produce them -- that she was not 
going to sign any documents at any time. This was long before any 
alleged transfers. 
Now, one thing of importance: There is a property known as 29 
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Tuckerman Street, Northwest, one of the properties involved in this 
stipulation, which had been resold by the defendants to a third party, a 
Mr. Santiago. Several months ago I received a telephone call from the 
holder of the first trust that unless something was done about that trust 
they were going to foreclose. 

We were eventually able to prevent a foreclosure by the borrowing 
of some money and the payment on that trust. 

In December of last year I received a letter from a Mr. James W. 
Cobb representing Santiago, stating that he had just learned that his 
clients had not received title to the property, although the deed that had 
been executed, that it was still held in the title company and the title 

12 company unable to record because of a lis pendens, and that he 

was going to take action. 

We wrote to Mr. Sacks about that advising him of the pendency of 
this claim, and asking him that Mr. Sacks have his client execute a 
praecipe releasing the lis pendens from that particular property so that 
the deed could go on record. We assured Mr. Sacks that any proceeds 
that were then being held by the title company would be placed in escrow 
with Mr. Sacks and myself as escrow agents. In my presence Mr. Sacks 
recommended to plaintiff that she authorize him to sign the praecipe. 
She begged a delay until the following morning. On the following morn- 
ing she did not authorize the signature.. I understand he kept after her 
for several days and that she has never authorized the signature to the 
praecipe removing the lis pendens from that particular property, al- 
though we have given her every possible assurance that we can that the 
proceeds will be held either by the title company or by Mr. Sacks and 
myself as escrow agents. She still has refused to sign that praecipe, 
and for all I know there may now be on record a damage action against 
the defendants and against the plaintiff too, arising out of the refusal to 
sign that praecipe allowing that deed to go on record... There could be 
no possibility of any harm coming to her. A completely arbitrary 
action on her part. 

My clients have been paying interest on pean for many 





17 
months because they are unable to release it from record interest 
which was unnecessarily paid because the documents could be released 
from record, new trusts could go on record, purchasers of these prop- 
erties would then be paying their own obligations. ) 

The expense to them is well up into the hundreds of dollars and 
perhaps into the thousands. 

THE COURT: You have dismissed your counterclaim in this case, 
have you not? 

MR. WILLCHER: Yes. 

THE COURT: There is no counterclaim pending? 

MR. WILLCHER: No counterclaim pending. 

THE COURT: Mr. Sacks, I think in view of the past history of 
this case, and the fact that you are holding this thing as lis pendens 
against all these properties, and the fact that you have no doctor's medi- 
cal certificate, the fact that your client did not notify you until fifteen 
minutes before this case came up, that we will have to proceed with the 
trial of this case. : 

R. SACKS: Does your Honor want me to answer as far as the 
stipulation was concerned? You had asked about the stipulation. 

THE COURT: Well, I think we have a situation here that the 
parties are not going to agree on the reasons and the background of 

these things. You apparently have a domestic situation where 
husband and wife are fighting among themselves and I think you had just 
better put your case on and let's hear it and decide it. : 

* * aK 
FINDINGS OF FACT 

THE COURT (Hart, J.): Gentlemen, the defendants in this case 
claim no relief. The Court holds that the plaintiff has failed to sustain 
the burden of proof of showing that the plaintiff is-entitled to any of the 
relief prayed for in this case. The Court will dismiss the complaint 
without cost and let each side bear their own costs. Unless you have 
some authority to the contrary. i 

MR. WILLCHER: No, I think it is a discretionary matter with 


| 
1 
| 
| 
| 
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the Court, although I do feel that under the particular circumstances of 
this case discretion should not be exercised the way the Court has 


exercised it. 

THE COURT: Well, you admit the Court has discretion and that 
is the way the Court feels about it. 

Of course, I think both counsel realize that you still, with regard 
to the property that is held in the joint names of these people, have got 


a problem. 

MR. WILLCHER: Oh yes, I understand that. 

THE COURT: And while it is not a part of this case, now that it 
has been decided, it seems to me that both sides would be well advised 

15 to get together and work out some settlement in this thing and not 
keep running up court costs and spending a lot of money when it does 
not seem to be a lot available for these things. 

Of course, that is purely a matter of working out between counsel 
and the clients, and whether it is possible or not I don't know, but you 
certainly have a very sticky situation left here with regard to this joint 
property. 

Of course, with regard to the Friedman property that can be 
handled with no difficulty. 

I would like to ask that you gentlemen prepare an order and sub- 
mit it at 4:00 o'clock tomorrow afternoon in my chambers. 

MR. WILLCHER: Is your Honor ruling at all on the property 
which is titled in the name of Mr. and Mrs. Bressler but which the evi- 
dence has shown belongs to Mr. Friedman and Mr. Bressler? 

THE COURT: No, I have not ruled on it because you have asked 
for no ruling. a hs ARE 

MR. WILLCHER: I just wanted to know the ruling. 

THE COURT: I am not ruling at all on that. That property stands 
as it stands on the record. 

MR. SACKS: Do I understand the Court's ruling to be that as to 
promissory notes the plaintiff has failed to establish their case by a 
preponderance of the evidence? Is that right? | 
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THE COURT: That by a preponderance of the evidence she has 
failed to establish that she is entitled to an interest in any promissory 


notes, and to any interest in the real estate in Friedman's name. 
Now, of course, the real estate in the joint name, this decision 

does not affect that. i 
(Whereupon, at 2:40 o'clock p.m., the trial was concluded.) 


[ Filed February 3, 1959] 


NOTICE OF APPEAL | 

Notice is hereby given this 4th day of February, 1959, that Anne 
M. Bressler, plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 7th day of January, 1959 in favor of Louis Bress- 
ler and Melvyn Friedman against said Anne M. Bressler. 


/s/ Fred C. Sacks 
Attorney for Appellant 
ak * * 
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STATEMENT OF QUESTIONS PRESENTED 


| 


1. Did the court abuse its discretion in view of all the circum- 


stances shown by the record when it required plaintiff to proceed with 
trial of the action after plaintiff's counsel had allegedly been informed 
that the plaintiff had been taken ill shortly before the time of trial? 

It is submitted that the answer to this question is no. : 


2. where realty is legally held as tenants by the entirety, is a 
wife entitled to an accounting from her husband for income from the 
realty where the husband is a real estate broker and speculator who 
had taken title to property in their joint names as tenants by the 
entirety because of the agreement of the wife that she would sign all 
contracts for the sale of such property, and the deeds of conveyance 
thereof, so that the properties could be converted into cash or other 
personal property for purposes of the husband's business, the wife 
having made no investment in any of the properties, and there being no 
intention on the part of the husband to make a gift to the wife? It is 
submitted that the answer to this question is no. 








(iii) 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Anne M. Bressler filed a complaint in the United States District 
Court for the District of Columbia against her husband as defendant and 
against Melvyn Friedman as co -defendant, captioned, "Complaint for 
Injunctive Relief, Or, In The Alternative, To Set Aside Real Estate 
Conveyances." It recited that plaintiff was the wife of the defendant 
Bressler and had worked with him for three years in his real estate 
business. She stated she had jointly purchased with him various par- 
cels of real estate in the District of Columbia and also that they | had 
together purchased with defendant Friedman other parcels of real 
estate as well. She claimed to be a joint owner with the defendant 
Bressler of numerous promissory notes resulting from real estate 





transactions. 
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Plaintiff alleged that approximately a month before filing the 
action she had stopped working with the defendant Bressler in his real 
estate business. She asserted a pecuniary personal interest in each of 
an enumerated list of properties and further claimed that she had been 
advised that she was entitled to a statutory interest in such properties. 
She claimed that she had been advised and believed that defendants were 
attempting to dispose of the parcels of real estate and to use all of the 


proceeds to their own account. 


In her prayers for relief she asked for an injunction to prevent 
the properties from being sold either directly or through the use of 
straw parties and that defendants be restrained from either secreting 
or destroying books or records of accounts of transactions with each 
other and with the plaintiff; that the defendant Bressler be restrained 
and enjoined from dissipating or disbursing funds collected from prom- 
issory notes payable to plaintiff and the defendant Bressler jointly. In 
the alternative she further requested that if any of the aforesaid parcels 
of real estate had been sold that the defendants be directed to reinstate 
the property and give to her her lawful interest. 


Thereafter a stipulation was signed by all the various parties 
providing for all the properties to be sold and the proceeds to be held 


in escrow. 


Answers were filed to the complaint admitting the relationship 
between the plaintiff and defendant Bressler as husband and wife; admit- 
ting that the plaintiff and the defendant Bressler had titled in their 
names certain property as tenants by the entirety but denying joint 
ownership and denying the remaining allegations of the complaint and 
setting forth the facts that the defendant Bressler had been engaged in 
the real estate business on his own account or in partnership with 
others for a great number of years, but that he was not engaged in 
business with the plaintiff. It was also alleged that the property jointly 
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titled in their names was in actuality property belonging to the defendant 
Bressler and the Defendant Friedman as partnership property or as 
property held as a joint venture, 2s to most of the properties, the re- 
mainder being owned by the defendant Bressler individually and as an 
asset of his real estate business, purchased by him with the intention 

of resale. 


After various proceedings the case was eventually set for trial 
but plaintiff obtained a postponement based upon the allegation that she 
could not proceed to trial without first taking the deposition of the de- 
fendant Bressler although she had previously thereto taken the deposi- | 
tion of the defendant Friedman without having it transcribed. Such 
deposition was then taken ani was likewise not transcribed. | 


On the morning of the trial before Judge George L. Hart, Jr. - 
plaintiff's counsel advised defendants’ counsel at the courthouse that a 
message had been left with his office that the plaintiff was ill and unable 
to be in court. He was given the name of S. Weiner as being plaintiff's 
attending physician. The doctor was called in the presence of counsel, 
and the doctor stated that he had not seen the plaintiff, did not know what 
her condition was, and would not see her until after his office hours 
had been completed. Plaintiff asked the court to continue the case for 
trial but objection was made on the basis that no adequate showing had 
been made of the plaintiff's illness in view of the previous testimony by 
Dr. Leo Schildhaus, who had treated her in the past, that the plaintiff 
was unreliable and would not follow instructions. Plaintiff's counsel 
was unable to give to the court any information as to the exact nature 
of plaintiff's iliness, nor the time necessary for her to recuperate 
from her illness, nor any other information of any character whatsoever, 
other than the hearsay statement left with his office. | 


It was made known to the court that all of the properties involved 
in the litigation had been tied up by the lis pendens, although many of 
the properties had been contracted to be sold but deeds of conveyance 
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not executed and delivered; that many of the sales were then pending in 
the title companies for settlement, litigation had been threatened 
against the defendants by purchasers for failure of the defendants to 
deliver title to the property, that expenses were constantly running on 
the properties for payment of interest, taxes, amortization, and the 
like on these properties, and that the plaintiff would not be able to 
respond in damages for such loss as was incurred by the defendants. 
The court denied the motion for continuance. No motion for new trial 
was filed nor was the court at any time thereafter given any information 
by affidavit or otherwise as to the alleged nature of the plaintiff's 
ilIness and to this date no such information has been made available. 


The plaintiff proceeded with the trial by calling as her witness 
the defendant Bressler. Bressler testified among other things that he 
had been engaged in business as a real estate broker and speculator 
since 1948, and that prior to such time he had worked as a real estate 
salesman for real estate brokers. That he had purchased either in his 
own name or in conjunction with the defendant Friedman and with others 
various properties in the District of Columbia solely for the purpose of 


resale and never for the purpose of investment or with the intention of 


keeping such property. Such properties were purchased with his own 
funds and without any investment whatsoever from the plaintiff and title 
to the various properties was taken either in his name with that of the 
plaintiff as joint tenants or title taken in the name of the defendant 
Friedman with that of Friedman's wife or in the name of other straw 
parties. All of such purchases were made with the understanding and 
agreement of the plaintiff that she would sign the deeds of conveyance so 
that the properties could be sold and the proceeds obtained by the de- 
fendants. 


Said defendant further testified that the plaintiff had no financial 
or other interest in his business or in any of the properties purchased 
by him as the business was solely owned and operated by him with his 
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own funds. He further testified that he was indebted to various credit- 
ors, including the United States Government for taxes, in an amount 

of approximately $40, 000. 00 and that his interest in the various prop- 
erties involved including other property of a personal nature would not 
equal that amount. He testified that all tax returns were signed by him 
and the plaintiff jointly, that the plaintiff kept his books and knew that 
all the properties set forth in the complaint were properties carried on 
the books as being the property of the defendant. It was further shown 
that credit was extended to him by banks and others on the basis of his 
assets being as shown and that to prevent him from disposing of his 
property would be in effect to create a fraud upon his creditors. | : 


It was stipulated that the testimony of the defendant Friedman 
would be corroborative of the defendant Bressler with the exception of 
such facts as were peculiarly within the knowledge of the defendant 
Bressler and therefore the defendant Friedman did not testify. 


The trial court found that the plaintiff had failed to sustain the 
burden of proving that she was entitled to any of the relief prayed for 
in the case and thereupon dismissed the complaint without costs. From 
the order entered based upon that ruling the plaintiff noted an appeal 
to this court. 


SUMMARY OF ARGUMENT 


2. The plaintiff was not entitled to a continuance of the trial ¢ on the 
bare statement of counsel for the plaintiff that he had been informed of 
plaintiff's illness just recently, where the record disclosed that the 
plaintiff had failed to cooperate with physicians in regard to her health, 
where no doctor's certificate was offered or tendered, where the 
action had been pending for a long time, where the deposition of the 
defendants had been taken showing their defenses to the complaint 

but was not transcribed, although the trial had been previously « con- 
tinued for that purpose; where no tender was made to the court of any 
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proffered testimony on the part of the plaintiff, and the continued - 
pendency of the action worked a hardship upon the defendants. 


Subsequent to the trial no motion for new trial was filed and no 
certificate of any physician was filed with the court substantiating the 
alleged statement of the plaintiff that she had been ill and unable to 
testify. 


2. The plaintiff, wife of the defendant Bressler, was not entitled to 
an accounting of profits from sale of real estate where she had not 
alleged or proven a partnership or joint venture in the operation, with 
the defendant, of 2 real estate business, when the evidence disclosed 
that the business was licensed to the defendant only, and where defen- 
dant had engaged in joint ventures or partnerships with other real 
estate persons to purchase and sell the properties involved herein; 
where the plaintiff had ‘made: no investment in any of the real properties 
purchased; where title to many of the properties was taken in the name 
of plaintiff and defendant Bressler as tenants by the entireties purely 
as an accomodation without any intention to create a gift in the plaintiff 
or any interest therein, and with the agreement, express or implied, 
that the properties were to be converted into cash or other personal 
property for the purposes of enabling the defendant Bressler to operate 
a real estate business. 


Plaintiff had by her conduct caused defendant to believe that 
properties which he would cause to be titled in their joint names would 
be conveyed by her at his request to third parties, and by her conduct 
has prevented defendant from protecting his property from unwarranted 
claims by plaintiff to such property. 





On the morning of January 5, 1959, at or about the time that the 
instant action was to be tried before Judge George L. Hart, Jr. : of the 
United States District Court for the District of Columbia, plaintiff's 
counsel stated that he had just received a telephone message that plain- 
tiff was ill and unable to attend trial. He then phoned the physician 
alleged to have been called by plaintiff for treatment, who advised 
counsel that he had not seen plaintiff and would not see her until : after 
his office hours had been concluded. Request was made of the court 
for a continuance of the trial to which objection was made. 


The action had earlier been alerted for trial, but the plaintiff 
had defeated the earlier attempt for trial with the allegation that she 
needed the depositions of defendants in order to be ready for trial The 
depositions of defendants were taken but never transcribed or filed 
in court. When the case was called, the plaintiff had no witnesses in 
attendance, although in previous court documents she had stated that 
it was necessary for the depositions of defendants to be taken in order 
for her to determine what witnesses she would need at the trial to sub- 
stantiate her complaint. 








It was shown that the case had been alerted for trial at least a 
month before the trial in January, but that plaintiff had at that time 
obtained a continuance on the basis of the alleged necessity for the 
depositions, which were never transcribed. It was further shown to 
the court that the properties were encumbered as a result of the litiga- 
tion so that they could not be transferred and an actual hardship suf- 
fered by the defendants in the payment of interest, taxes, maintenance, 
and the like, whereupon the court inquired of the plaintiff's counsel _ 
concerning the corroboration of the plaintiff's illness. The deposition 
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of the plaintiff taken in a previous action was read to the court, wherein 
her attending physician testified he would not be responsible for her as 
she had refused to follow medical advice. Plaintiff's counsel was un- 
able to give the court any information other than the telephone call which 
his office had received, to the effect that a message had been left by 
Mrs. Bressler or someone on her behalf that she was sick and unable 
to be in court at that time. Upon calling the physician to whom he had 
been referred by the plaintiff to verify the fact of illness, the physician 
was unable to corroborate any medical condition of the plaintiff but 
stated that he would not see the plaintiff until after his office hours had 
been compieted and without stating when such office hours terminated. 


The court concluded, after hearing argument by counsel, that a 
continuance was not proper. The court will note that the plaintiff did 
not file a motion for a new trial and did not file any affidavits with the 
court that the plaintiff had been ill at the time of the trial and could not 
attend the trial because of illness. 


Rule 10 of the local U.S. District Court rules provides that a 
motion to postpone a trial must be filed as soon as diligence permits 
and must be supported by an affidavit fully disclosing the grounds for 
such continuance. It is to be noted that the transcript of the testimony 
is completely devoid of any suggestion by counsel that he would have a 
doctor immediately examine the plaintiff to determine her condition or — 
that he would furnish to the court a medical certificate at the time of 
the noon recess. He did not request a brief recess to determine the 
extent of iliness but made a general request for a continuance of the 
trial, which was denied. 


This case was an action tried by the court without a jury. Ifa . 
motion had been filed supported by adequate affidavits or other infor- 
mation concerning the alleged illness of the plaintiff, the court could 
have reopened the case and taken further testimony or could have 
awarded other relif. The failure of the plaintiff to file any affidavit at 
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any subsequent time setting forth the nature of the illness, its duration, 
and substantiating in any degree the hearsay statement recited by 
counsel to the court is eloquent in establishing that the illness, if any, 
was of no importance if there was any illness at all. 


In Cornwell v. Cornwell, 73 U.S. App. D.C. 233, an action n bad 
been brought by Mrs. Cornwell to recover the proceeds of some United 
States insurance upon the life of a veteran. The contest was between 
Mrs. Cornwell, and the United States as defendant with, apparently, 
the named beneficiary in the policy. When the case was called for trial 
the appellant asked for a continuance based upon the illness of the plain- 
tiff, which fact of illness was supported by a medical certificate. The 
case proceeded to trial in her absence and the action was decided 
against her. Thereafter, 2 motion to vacate the judgment and for new 
trial was filed, supported by affidavits both of the plaintiff, her ac- 
quaintances, and physicians, all of which substantiated the fact that the 
plaintiff had been ill at the time of the trial. In holding that the motion 
for continuance should have been granted, the court said: 

"In fact, in justice to the trial judge, it should 
be said that ‘much which now clearly appears was 
not apparent when the motion for a continuance was 
made; but enough appeared on the motion for new 
trial to require that it be grant 

It would certainly appear in the light of the above case, which 
has been the law in this jurisdiction for many years, that the court 
would have given consideration to a motion for new trial if the plaintiff 
had supported such motion by adequate information substantiating the 
fact of her alleged illness at the time of the trial. The failure to do 
so casts significant doubt as to the bous,fides of her claim of inne ss 
at the time of trial. 





The burden was clearly upon the plaintiff to establish that justice 
required a continuance. In the absence of any evidence either at the 
time of the motion for continuance or thereafter, establishing the 


: 
| 
| 
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illness of the plaintiff, and in view of the circumstances which had 
occurred prior to the trial, and the hardship resulting to the defendants 
by the pendency of the action upon the docket without trial, it was proper 
and just for the trial court to insist that the plaintiff proceed with her 
action. tis, therefore, submitted that no error has been committed in 
denying the plaintiff a continuance of the trial. 


I. 


The appellant states that since certain of the properties involved 
were titled in her name with that of the defendant Bressler as tenants 
by the entirety she automatically was entitled to an accounting of any 
income from the property or any proceeds from the sale of such pro- 
perty irrespective of actual equitable ownership of the properties and 
irrespective of the intention or agreement of the parties in so titling 
the properties. In support of this proposition appellant states that under 
the court's general equity powers it was the court's obligation to com- 


pel the appellee husband to account for a proportionate share of all 
sums received by him "resulting from the joint ownership. " This 


argument apparently assumes that because the legal title to the property 
was in their joint names that the court was precluded from considering 
any other facts and was required to order an accounting irrespective of 
the equities between the parties. 


For the court to pass upon this question in a definitive manner it 
is essential that the background facts between the interested parties 
be shown. According to the testimony the appellee Bressler is engaged 
in the real estate business and has been so engaged since 1948. The 
real estate license for his business was in his sole name. He testified 
that he purchased and sold real estate on his own account either in his 
own name or jointly with other persons engaged in the real estate busi- 
ness. Title to such property would be taken either in the name of some 
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third party as a straw or in his name jointly with that of his wife, but 

always with the understanding that the property would be sold and con- 
verted into cash or deferred purchase money notes. For instance, 
he testified at page 5 of Appellees’ Appendix: 


Q. Mr. Bressler, at the time the contract was 
signed to sell 901 Ingraham Street, N. W., 
did Anne Bressler join in the execution of 
that contract ? 


Mrs. Bressler never entered into the sign- 

ing of the contract. She always understood 

that the property was bought for the purpose 
of resale. 





i 
| 


| 

He testified that his wife had always conveyed the properties 
whenever he requested. He, the husband, had always signed the’ con- 
tracts of sale without his wife's signature, and she had honored those 
contracts by conveying the property with him. The receipts from the 
sales were deposited in his bank account and used for his business 
(Appellees' App. 6). : 

The defendant further testified that in all the properties which 
were involved that his wife, the plaintiff, made no investment whatso- 
ever. He further testified that his wife had never at any time, while 
he was engaged in the real estate business, ever invested in any; of the 


real estate which he had purchased. He further stated in response to 
questioning: ! 


‘When I went into business in 1948 Idiscussed 
buying and selling of the properties with Mrs. Bress- 
ler, and we had an agreement from the beginning | 
that she would convey all properties that I would 
purchase for the purpose of resale. It has been 
understood and agreed to for many years. " (Ap- 
pellees' App. 9) 


In addition, he testified that the plaintiff had at all times, ‘when 
requested, signed the deeds of conveyance to all properties and that 


he had never purchased any property other than his residence for the 
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purpose of, or the intention to keep and hold the property as an invest- 
ment or as a piece of real estate to be owned by himself and his wife, 
but that all properties had eventually been sold or converted into cash 
or other personal property. Any notes that were received in partial 
payment in the purchase and sale of property would be converted into 
cash and the proceeds then used either for reinvestment in the business 
or for living expenses. 


The plaintiff, who acted as his bookkeeper, kept his record, and 
among the records there was no account for herself as having any inter- 
est in any of the properties, but to the contrary all properties were 
carried upon the books as being the property of the defendant. The tax 
returns that were filed with the government showed the business to be 
that of the defendant, and the income was shown to be derived from the 
purchase and sale of the properties. These tax returns were signed by 
both plaintiff and defendant. 


The evidence further disclosed that all of the alleged assets in 
which the plaintiff claimed an interest were assets that were necessary 
to the defendant in the discharge of his debts and even with such assets 
being considered as being 100% owned by him there would still be in all 
probability a lack of assets with which to pay debts in full. 


It seems clear, in view of the foregoing facts, that the wife has 


no interest in the property, legal or otherwise, but only that she holds 
title as trustee for the benefit of the husband, and certainly that she 
could not hold title to the detriment of the husband's creditors. Parti- 
cularly is it true that the wife has no interest in the property where the 
property is actually owned by the husband and the co-defendant in part- 
nership for purposes of resale and is the equivalent of stock in trade or 
inventory. 


‘Most of the properties involved in this action are properties 
purchased in partnership between the two individual defendants, with 
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the exception of one particular property which was purchased in partner- 
ship with a Mr. Biron. Several of the properties that are involved were 
owned by the individual defendant Bressler. In connection with such 
properties as were owned by the defendants or by the defendant Bressler 
and Biron the law as to those properties is that they are held free and 
clear of any claim by the wife. The law treats such property in the 
same category as if it were personalty, so that the property is freely 
transferrable without any claim by the wife of any of the parece who 
jointly own the property. In re Ransom, 17 Fed. 331; Nicoll v. Ogden, 
29 Ill. 323, 81Am. Dec. 311; Page v. Page, 71 Iowa 318, 32 N. W. 
360; and Patrick v. Patrick, 71N.J. Eq. 347, 63 A. 848. | 


In the old Maryland case of Goodbine v. Stephens, 5 Gill 1, decid- 
ed in 1847, the court said with respect to partnership lands as follows: 


"The doctrine of real estate purchased with 
partnership funds, and for its use and on its ac- 
count is to be regarded in a court of equity as the 
personal estate of the company for all the pur- 
poses of the partnership, stands upon a familiar 
and just principle. It is the clear case of an im- 
plied or constructive trust resulting from the re- 
lation which the partners bear to each other ... 
For this reason, in whatever name the legal title 
may reside, the estate is held in the eye of the 
court of equity for the use of the parties as cestuis 
que trust, and, if a partner dies, the legal estate 
of which he was seized as a tenant in common pass- 
es to his heirs or devisees, clothed with a similar 
trust in favor of the surviving partners, until the 
purposes for which it had been acquired have been 
accomplished. But when all the claims against 
the partnership have been satisfied, the partner- 
ship distributive account adjusted, and the object 
of the trust fulfilled, ina case where the partners 
have not either by an express or implied agree- 
ment, indicated an intention to convert their lands 
into personal estates, no solid reason can be as- 
signed why. the real estate should not be treated in 
accordance with equity as at law, according to its 
real nature, and consequently chargeable with the 
widow's dower." (Emphasis supplied) 
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It would seem clear from this quotation that where partners 
acquire real property with the intention of converting it into personalty 
such agreement on the part of the partners prevents dower or other 
statutory interest of the wife of one of the partners from applying to 
the real property. A clear statement to this effect is found in 17A 
American Jurisprudence 308, Sec. 33 of Dower: 


"Asa general rule, the widow of a deceased 
member of a partnership formed for the purpose 
of dealing in real estate will not be entitled to 
dower in the lands of the partnership, which are 
regarded as personalty, since they are in the na- 
ture of stock in trade rather than land required 
for use." 


Thompson on Real Property, Volume 2, page 603, Section 885, 
states: i 


|. . the right of dower does not attach to 
real estate purchased by a partnership with the 
firm's funds, used as firm's property, and en- 
cumbered beyond its value with the firm's debts. 
Such right attaches to the deceased partner's 
share of any real estate of the firm not required 
for the payment of the firm's debts and the adjust- 
ing of equitable claims as between the partners 
themselves; such right therein being paramount 
to those of the heirs of the deceased partner. 
Where, however, the surplus is in the nature of 

S where the land was held for specu- 


personalty, a pe 
lation, the above rule does not apply." mphasis 
Supplied) 


In 40 American Jurisprudence, 206, Sec. 112 of Partnership, the 
author states: 


” |. It is generally conceded that the ques- 
tion whether partnership real estate shall be 
deemed absolutely converted into personalty for 
all purposes or only converted pro tanto for the 
purpose of partnership equities, may be controlled 
by the express or implied agreement of the part- 
ners themselves, and that where by such agree- 
ment it appears that it was the intention of the 
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partners that the land should be treated and ad- 

ministered as personalty for all purposes, effect 

will be given thereto... ." | 

It would, therefore, seem clear that any land or property pur- 

chased by the defendant Bressler in partnership with the defendant 
Friedman or with others for purposes of being converted into personalty 
will be treated as personalty and not as realty so as to enable any 
alleged statutory interest of the plaintiff to interfere with the agreement 
of the partners in the disposition of the property. : 


And where land is acquired by a husband with the knowledge and 
consent of the wife for purposes of being converted into personalty and 
without any present intention of giving to the wife a gift of any interest 
therein and the wife joins in such acquisition by lending her aid thereto 
or by giving her consent thereto no interest of the wife attaches to the 
property. In Smithsonian Institution v. Meech, 169 U.S. 398, which 
ease arose from this District, the Smithsonian Institution as the heir 
of a widower was contesting with the heirs of the wife who had prede- 
ceased her husband concerning the ownership of property acquired 
during the lifetime of the husband with funds of the husband and title 
to which was taken in the name of the wife under an oral agreement 
that she was to devise it to the Smithsonian Institution. In the trial 
court a judgment was rendered in favor of the Smithsonian Institution, 
but this judgment was reversed on appeal to the Court of Appeals of 
the District of Columbia. The Supreme Court in turn reversed the 
Court of Appeals and reinstated the judgment of the trial court. Among 
other things the Supreme Court stated the following: | 

"The legal title to this property passed by 
the conveyance in 1885 to Mrs. Avery. She died 
without will, prima facie, therefore, the title 
then passed to her heirs, the appellees. The 
plaintiff insists that in fact the purchase price 
was paid by Mr. Avery and paid under an oral 


agreement, whereby a resulting trust was cre- 
ated which changed the course of the title, and 
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the first questions are: Whose money paid for 
the lot, and was there such an agreement, and, 
if so, what were its terms?" 


The trial court found that the property had been purchased with 
the money of the husband and there had been an oral agreement made at 
the time that the property was conveyed to Mrs. Avery that she would 
hold it during her lifetime and would thereafter make a will devising it 
to the Smithsonian Institution. The Supreme Court then stated the issue 
to be, "If it is true that the purchase price was paid by Mr. Avery, and 
that title was conveyed to Mrs. Avery under an oral agreement, such as 
is described, would equity enforce this as against those claiming the 
record title 2. The Supreme Court held that equity would enforce the 
agreement as a resulting or implied trust. It said: 


' | . Jt is true that when the consideration 
is paid by a husband and the conveyance made to 
his wife there is a presumption that such a convey- 
ance was intended for her benefit; but this is not a 
presumption of law but of fact, and can be over- 
thrown by proof of the real intent of the parties. 


"Whether a purchase in the name of a wife or 
child is an advancement or not, is 2 question of 
pure intention, though presumed in the first in- 
stance to be a provision and settlement; therefore, 
any antecedent or contemporaneous acts or facts 
may be received, either to rebut or support the 
presumption, and any acts or facts so immediately 
after the purchase as to be fairly considered a part 
of the transaction may be received for the same 
purpose. And so the declarations of the real pur- 
chaser, either before or at the time of the purchase, 
may be received to show whether he intended it as 
an advancement or as a trust. Such declarations are 
received, not as declarations of atrust by parole or 
otherwise, but as evidence to show what the intention 
was atthe time. . . ." 


The Supreme Court then went on to explain the purpose of showing 
the existence of the agreement. It said: 
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"The existence of an express agreement does 
not destroy the resulting trust. It was not an agree- 
ment made by one owning and having the legal title 
to real estate by which an express trust was 
attempted to be created, but it was an agreement 
prior to the vesting of title - an agreement which 
became a part of and controlled the conveyance, 
and evidence of its terms is offered, not for the pur- 
pose of establishing an express trust, but of nullify- 
ing the presumption of advancement and to indicate 
the disposition which the real owner intended should 
be made of the property." 


In support of its position the court cited a number of authorities 
including Sherman v. Sherman, 20 D.C. 330; Livingston v. Livi ston, 
2 Johns. Ch, 537. It also quoted from Cotton y. Wood, 25 Iowa 43, 
wherein a husband purchased a lot and had it conveyed to his wife under 
an agreement that she would convey it to him, or to whomsoever he 
might assign his interest upon his request. The wife died without making 
any conveyance and it was held that the husband could maintain a suit to 
compel a conveyance to him by her heirs. : 


The language and decision quoted above from Smithsonian Insti- 


tution v. Meech was followed in this jurisdiction in Halliday v. Halliday, 
56 App. D.C. 79, 11 Fed. 2d 565. 


In addition to the foregoing facts and principles, the evidence also 
disclosed that if the defendant Bressler were prevented from converting 
the real property into personal property he would be unable to pay his 
creditors. The assets involved in this litigation arose out of his busi- 
ness as a real estate broker and speculator and were considered as 
assets of the business. The law does not permit assets to be taken 
from an individual and placed in the individual's name with that of his 
wife as tenants by the entirety and thereby place the property beyond 
the reach of his creditors where to do so would be to commit a fraud 
upon such creditors. | 
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Section 30-207 of the 1951 D. C. Code provides that all the prop- 
erty belonging to a woman at the time of her marriage and all the prop- 
erty which she may acquire after her marriage by her own skill, labor, 
or exertions, or as the proceeds of a judgment or a decree, or in any 
other manner, shall be her own property as absolutely as if she were 
unmarried, 

"| and shall be protected from the debts of the 
husband and shall not in any way be liable for the 


payment thereof; provided, that no acquisition of 
property passing to the wife from the husband 


after coverture shall be valid if the same has 
been made or granted to her in prejudice of the 
rights of his subsisting creditors." (Emphasis 
supplied) 

Although not exactly in point, nevertheless, an indication of the 
principle involved is found in Brady v. Games, 76 U. S. App. D.C. 47, 
128 Fed. 2d 754; and Evans v. Bell, 49 App. D.C. 238, 263 Fed. 634. In 
both of those cases it was held that transfers to a wife by a husband 
while the husband was in debt created the burden on the wife to show 
that she was legally and validly entitled to the property. They further 
held that transactions of such a nature were viewed by the law with 
grave suspicion and would undergo close scrutiny in an equity court. 


4 Thompson on Real Property, 354, par. 1825, states: 


"Estates in entirety cannot be created at the 
expense of the husband's creditors and held in fraud 
of their rights; and in.case such fraud is manifest 
the husband's interest, which is such part of the 
estate as he has paid for with his own property, may 
be subjected to his creditors' claims . . ." 


The plaintiff: ‘new: that the husband was acquiring the property 
is own personal funds, placing title in her name with his and then 
same 60 as to create income. She could not justly be pee 
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words and conduct caused the situation to exist. Had the wife at any 
time made a claim to any of the property which had been placed in her 
name or indicated that she would make a claim for such property, the 
husband could have protected his rights by doing business as a corpo- 
ration or otherwise and not be left to the mercy of the wife's whims as 
to whether she would agree to a conveyance or not. To permit the wife 
in a situation such as this to claim an interest in the property would be 
to lend encouragement to the commission of a fraud and would deprive 
the husband and his creditors of property without due process. 


The appellant relies upon Fairclaw v. Forrest, 76 U.S. App. D.C. 
197, as giving to her an unquestioned right to an accounting of alleged 
income and profits from property held as tenants by the entirety. Fair- 
claw v. Forrest did not determine the question of the rights between 
husband and wife as to income and profits of property which was held as 
tenants by the entirety. Such case involved the determination as to 
whether a spouse dying after the predeceasing spouse but leaving a will 
executed prior to the death of the predeceasing spouse could in such will 
validly devise real property owned as tenants by the entirety. The ques- 
tion was whether property which such spouse at the time of her death 
could not validly devise unless the spouse who had predeceased her 
could validly dispose of such realty in her will. The court held that she 
could dispose of such property in such fashion and in so holding gave a 
long dissertation upon the history of tenancy by the entirety. | 


Among other things, the court said that a husband could not now 
assert an exclusive right to the rents and profits or divest the wife of 


her share directly by conveyance or indirectly by execution of jointly 
owned property. The court stated that each was entitled to the enjoy- 
ment and benefits of the whole and that neither had a separate estate 
therein which might be subjected to a conveyance or execution. ‘The 
court did not attempt to pass upon the rights as between the parties 
themselves to the enjoyment of the rental of the property, or any profits 
derived therefrom, nor as to any right by one to compel the other to 
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contribute to the upkeep and maintenance of the property, or to the pay- 
ment of any deferred purchase money mortgages, or mortgages upon 
such property which were created by borrowing money, nor to the right 
of contribution for payment of taxes or insurance, and the like. The 
statements contained in the opinion were dicta and made merely by way of 
historical background, assuming a valid joint tenancy. There are a 
number of rules in the various states setting forth the status of prop- 
erty held as tenants by the entirety and the rights of the joint tenants to 
the income therefrom. What the rule is in the District of Columbia is 
almost impossible to ascertain from the decided authorities. 


In Massachusetts, the state from which the majority of the law 
throughout the nation was inherited, the Supreme Judicial Court in 
Franz v. Franz, 308 Mass. 262, 32 N.E. 2d 205, an action, among other 
things, for an accounting, the court said of a deed to husband and wife 
conveying an estate by the entireties as follows: 

” . . It is equally well established that such a 
tenancy (tenancy by the entireties) confers upon 
the husband rights paramount to those of his 
spouse under which during his life and continuance 
of their marital relationship he is entitled to pos- 
session and control of the granted premises, to- 
gether with the use and the profits therefrom . . 2+ 

In Notes v. Snyder, 55 App. D.C. 233, this court held that a hus- 
band could not maintain a replevin action against his wife to recover 
personal property which was purchased with their joint funds and which 
was admittedly the joint property of both. Ina subsequent action of 
Notes v. Notes, 56 App. D.C. 373, the court further held that the hus- 
band was not entitled to a judgment awarding the personal property to 
him but left it with the wife and child, stating that the husband's bill 
was without equity and that therefor the status of the property should 
remain unchanged. 


In the instant case, the wife has contributed nothing to the acquisi- 


tion of the property. The property was acquired under conditions which 
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have brought into existence a trust in favor of the husband; the property 
is property to which creditors are entitled to look for payment of their 
debts, and the wife has failed to establish any equity on her part which 
this court can or should recognize, but to the contrary all the equities 
favor the husband. For these reasons, the authorities cited by the wife 
in support of her claim are not inapposite. It is submitted that the 
appeal of the appellant is without merit. | 


CONCLUSION 


In conclusion, it is respectfully submitted that the judgment of 





the District Court for the District of Columbia is in all respects correct 
and should be affirmed. | 


ARTHUR L. WILLCHER 
MORTON WILLCHER 


843 Investment Building 
Washington, D. C. ! 


Attorneys for Appellees 
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APPELLEE'S APPENDIX 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
(4 FOR THE DISTRICT OF COLUMBIA 


ANNE M. BRESSLER, 
Plaintiff, : 
vs. We Civil Action No. 1358-58 


LOUIS BRESSLER, : 
and : 
MELVIN FRIEDMAN, 
Defendants. 


Washington, D.C. 
Monday, January 5, 1959 
The above-captioned matter came on for trial before the | 
HONORABLE GEORGE L. HART, JR., United States District Judge, 
at 10:00 o'clock a.m. 
APPEARANCES: 
FRED C. SACKS, ESQ., for the Plaintiff. 
ARTHUR L. WILLCHER, ESQ., for the Defendant. 


LOUIS BRESSLER | 
a defendant, called as a witness for the plaintiff, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACKS: 


Q. State your full name tothe Court. A. Louis Bressler. 
* x * | 
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Q. What type of business are you in, Mr. Bressler? A. Real 
estate. 

Q@. Where is that located? A. 120 Kennedy Street, Northwest. 

Q. Mr. Bressler, you are married to the plaintiff, Anne M. 
Bressler? A. Yes, sir. 

* x * * 

Q. Now, Mr. Bressler, your wife, the plaintiff, worked in your 
office for you at the real estate business? A. She helped me in the 
office, yes. 

Q. For how long a period of time did that cover? A. About two 
years. 

* * x * 

Q. As far as her salary was concerned for the work she performed 
at the office, was she ever paid any joint salary? A. Well, I don't 
know how to call the money that I gave her, but I did give her $100.00 a 
week to run the house. 

Q. Would she have received that $100.00 whether she had worked 
there or not? <A. She may not have received as much as $100.00. 
That's a lot of money to run the table with. 

x pa * * 

Q. Now, Mr. Bressler, going back to some time in 1953, did you 
and your wife jointly own a property on Ingraham Street? A. Yes, 
sir. 

Q. Do you recall the address of that property? A. 215 Ingraham, 
Northwest. 


* a * 


Q. Was that property thereafter sold? A. Yes, sir. 
Q. Do you recall the date of the sale? A. Not offhand. Around -- 
it was in 1953, I believe, or '54. 


* * * * 


Q. At the time the settlement of this house took place, how much 
money was received by you and your wife? A. Approximately that 
amount. 
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. $5,100.00; is that correct? A. Approximately that, yes. 
S Can you tell us thereafter what happened to that money that 
was received? A. Part of it was owed on a second trust note that was 
lifted so that sale could be made, which I believe covered somewheres 
around $2,000.00 which came out of that money. The balance of the 





money was put into the bank and Mrs. Bressler disposed of it, and after 
that I don't know what happened to it. I may have used a little bit of it 
in business and that's all. Mrs. Bressler had access to all of that 


money. 


Q. Was that placed in a joint account? A. It may have been at 


that time, yes. | 

* * * * 

Q. Mr. Bressler, on what date did you first open your real 
estate office? A. [opened upa real estate office in 1948, the first 
one. : 

Q. Then did that continue on up until the present time? A. Yes, 
sir. 

* * * * 

MR. WILLCHER: If Your Honor please, I think perhaps we may 
nave made the stipulation so sketchy that we didn't make it clear. The 
four properties I have announced, 901 Ingraham Street, 3001 10th Street 
Northeast, 1608 Longfellow Street, Northwest, and 5606 Blaine Street, 
Northeast, are properties titled in the name of Mr. and Mrs. Bressler 
in which Mr. Friedman claims no interest. 

THE COURT: I see. 

MR. WILLCHER: The other properties, no matter how they are 
titled, are owned by Mr. Friedman and Mr. Bressler jointly, or rather, 
equally. ! 

THE COURT: But the title to them -- 

MR. WILLCHER: It may be in Mr. Friedman or Bressler, may 
be one or the other. 

THE COURT: Well, I think we ought to know. 

Now it turns out that 58 Farragut is in the names of Mr. and Mrs. 





Bressler by the entireties. 

MR. WILLCHER: I think they were all taken as tenants by the 
entirety, whether titled in the name of Mr. Friedman or titled in the 
name of Mr. Bressler. 

THE COURT: All right. 

* * * * 

@. And 901 Ingraham Street, Northeast? A. That is owned by 
myself. Mr. Friedman has no claim on that. That is held by Louis 
and Anne Bressler, part of my business. 

Q. 3001 10th Street Northeast? A. Held by myself, owned by 
myself as part of my business, in the name of Louis and Anne Bressler 
also. 

Q. Held as tenants by the entirety, correct? <A. Yes. 

x * ae a 

Q. 5606 Blaine Street Northeast? A. Owned by myself, held 

in title of Louis and Anne Bressler. 

Q. 1608 Longfellow Street Northwest? A. Myself, held in title 
of the name of Louis and Anne Bressler again. 

Q. Only your interest? A. Yes. 

* * 1% * 

15 Q. 5011 8th Street Northeast? A. That is a second trust note 
owned by Mr. Mitchell Biron and myself, one-half each. 

Q. Mr. Bressler, on that note, does the name of Anne Bressler 


appear? A. Yes, itdoes. Title was originally taken in Louis and 
Anne Bressler and the note taken back by Louis and Anne Bressler. 

Q. Now, what has happened tothat note? A. Mr. Biron has it 
in his possession. | 


Q. Are payments being made on that note? A. Yes, sir. 
Q. Has any money been received by you as to your interest? 
A. Yes, one-half. 
16 Q. One-half? A. Yes. 3 
Q. Now, at the time this property was sold, 5011 8th Street North- 
east, that property was titled in the name of Louis Bressler and Anne 
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Bressler; is that correct? A. That's right. i 
Q. And after the settlement was held in that property, was there 
a check issued to both Louis Bressler and Anne Bressler? A... Yes. 
Q. Can you tell me what happened to that check? A. I endorsed 
the check in her name and my name, which I had done many, many 


times in the past in her presence with her permission, deposited it in 
the bank and gave Mr. Biron his one-half that was due him. : 

Q. Mrs. Bressler never received any funds from that? A. She 
wasn't entitled to any. | 

Q. Well, she never did endorse the check and she never received 
any money; is that correct? A. That's right. . ; 3 

* * * * 

Q. Mr. Bressler, at the time the contract was signed to sell 901 
Ingraham Street Northwest, did Ann Bressler join in the execution of 
that contract? A. Mrs. Bressler never entered into the signing of the 
contract. She always understood that the property was bought for the 
purpose of resale. 

Q. In other words, there was never any signature of hers that 
appeared on this particular contract? A. That's right. 

Q. 3001 10th Street, Northeast, what is the status of that? 
A. The property was sold. It never has been deeded. People are 
living in the property. Iam paying $150.00 a month to carry the first 
and second trust on that property because I couldn't put the new loan on 
and take back a second trust, so the people are living in there for nothing 
for the past six or eight months. | i 

Q. Do you know the approximate date of that sale? A. Around 

Q. May of '58? A. Yes. | 

Q. And they have been living in this property since May without 
paying any funds at all? A. That's right. 

Q@. Do the purchasers have any amounts on deposit with the title 
company on this property? A. $500. 00, I think. 

Q. Nothing has been paidsince? A. No, sir. 
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Q. Did Mrs. Bressler join in the execution of this contract to sell 
this particular property? A. No. 
* * 
CROSS EXAMINATION 
BY MR. WILCHER: 
* * * % 
55 -Q. And how long did you maintain an office there? A. From 
1948 to 1956. 
Q. During that time did you purchase and sell real estate as a 
real estate speculator? A. Yes, sir, I did. 
Q. And in whose name or names did you take title to real estate? 
A. Louis Bressler and Anne Bressler. 


Q. Did your wife always join in those real estate transactions? 
A. Yes, she did. | 
Q. How about the contracts whereby you sold the property? Did 


your wife sign these contracts or did you sign individually? A. In- 
dividually signed by myself. 

Q. And the proceeds of the sales of those properties, what hap- 
pened to those proceeds? A. They were deposited in the bank. 

Q. And what happened to those deposits? A. Used for the busi- 
ness again. 

Q. Did you pay your overhead with it? A. Yes, sir, I did. 

Q. Andtaxes? A. Yes, sir. 

Q. Your debts of one kind or another? A. Yes, sir. 

aK * *K * 

Q. In 1956 you opened up this business at 120 Kennedy Street, did 
you? A. Yes, sir. 

Q. Did you go in business by yourself or with someone else? 
A. Ina partnership. 

Q. With whom? A. Ben Fenichel. 


x * * * 


Q. During that period of a year or so in which you were partners 
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with Mr. Fenichel, did you and Mr. Fenichel purchase real meceetie 


A. Yes, sir, we did. ! 

Q. And in whose names did you take title to those properties? 
A. Louis Bressler and Anne Bressler, or Ben Fenichel and his wife? 

Q. What is his wife's name? A. Fanny. ; 

Q. Fanny Fenichel? A. Yes. 

Q. When you took title to property while you were with Ben 
Fenichel, in the name of you and your wife, did you take title as tenants 
by the entirety of joint tenants or just how did you take title? A, Took 
title as tenants by the entirety, also as joint tenants with Mr. Fenichel 
sometimes too. 

Q. In all the occasions when you took title with your wife, the 
property was in actuality that of Ben Fenichel and yourself, did your 
wife join in any of the conveyances that you requested of her? A. In 
the signing of deeds, yes, but not in the signing of contracts. : 

58 Q. She never signed any contracts? A. No, sir. 

Q. You never asked her to? A. That's right. : 

Q. What happened to the proceeds of those sales, the properties 
that were titled jointly in your name with your wife? A. They were 
deposited in the bank also. : 

Q. And what bank account would those proceeds have been : 
deposited with? A. Louis Bressler Real Estate. : 

Q. Did you trade under that name while you were a partner with 


Mr. Fenichel? A. Yes, sir. 
* * * * 


Q. After you took over title to this business, at 120 Kennedy 
Street, did you thereafter engage in activities where you EN. ee 


chased property with other persons? A. Yes, sir. 

59 Q. With what other persons did you purchase property? 
A. Melvin Friedman, Mitchell Biron, Sol Erwin, Daniel Diener 
numerous others. | 

Q. And in whose names would you take title to these jointly pur- 
chased properties? A. I have taken title in Louis and Anne Bressler 
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on most occasions, and also where property has been taken and titled 
in the name of the other man and his wife as tenants by the entirety. 

@. And when those properties were sold, what happened to the 
proceeds? A. Checks were endorsed by myself, deposited in the bank 
whether Mrs. Bressler's name appeared or not. 

Q. Did your wife join in those deeds of conveyance? A. Yes, she 
did. 

Q. During the period of time that you were operating the business 
at Kennedy Street did your wife appear at your office from time to time? 
A. Yes, she did. 

Q. And what type of work, if any, did she do there? A. She kept 
the books. 
. Did she act as your bookkeeper? A. Yes. 
. Kept all your accounts, did she? A. Yes. 
. Did she make out checks? A. Yes. 
. Did she have power to sign your name to checks? A. No, sir. 
* * * * * 
Q. Did she order loans and titles? A. Yes, shedid. 
_Q. Did she apply for loans in your behalf? A. Yes, she did. 
Q. How did you keep your records for each individual transaction, 
Mr. Bressler? A. I have a jacket form which I place contracts in, 
monies that came in were receipted in the receipt book and then posted 
into a ledger book. * * * Deposits were made in Louis Bressler Real 
Estate and records of each individual transaction, notations were made 
on jackets. 
Q. And in making the disbursements, who figured the amounts 
that were due to the various participants ? 
* * % * * 
61 A. Mrs. Bressler entered into most of the disbursing of monies 


in partnership deals. 
x *x * * ae 


73 Q. Mr. Bressler, in the properties which you have enumerated 
and also the properties which you have been requested about by Mr. 
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Sacks on behalf of the plaintiff, did your wife invest any money es 
ever? A. None whatsoever. 

Q. In the purchase price of the property which was later sold and 
converted into cash and a second deed of trust note, which you held the 
note with your wife as payee, but in which Mitchell Biron was actually 
one-half owner, did your wife invest any money in that property ? 

A. No, she did not. : 
* * * x 3 

Q. Did your wife at any time during the time you had been en- 
gaged in business since 1948 invest any money in any purchase of Sond 
real estate which you bought and sold? A.: Never. 

Q. During the time that you have been engaged in business ene 
1948, have you had a license in the District of Columbia as a real estate 
broker? A. Since 1948? ! 


Q. Yes, sir. A. Yes, sir. | 
Q. Have you been in partnerships on that license with anyone 


else? A. No, sir, not on my broker's license. Is that the a sir? 

Q. Yes. A. No, sir. 

Q. Have you ever been engaged as a partner with your wite in the 
operation of a real estate business? A. No, sir, never. 

Q. Mr. Bressler, can you tell us how it is that the defendant, that 
the properties which you had bought either with your funds or had pur- 
chased with others, came to be titled in your name with the name pe 
your wife? 

* * * * * | 

THE WITNESS: When I went into business in 1948 I discussed 
buying and selling of properties with Mrs. Bressler, and we had an 
agreement from the beginning that she would convey all properties that 
I would purchase for the purpose of resale. It has been under stood and 
agreed to for many years. 

| BY MR. WILLCHER: 

Q. And did she all this time up until the time of separation sign 

the deeds of conveyance to these various properties that you puychased2 
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A. Yes, she did, at all times. 

Q. Did you ever at any time since 1948 ever buy any property 
other than your residence with the intention to keep it and hold it as an 
investment or as a piece of real estate to be owned by you and your 
wife? A. No. Only when I was forced to keep it because I couldn't sell 
it. 

Q. But you eventually sold those properties? A. I eventually 
would sell that, yes. 

Q. The notes that were created as a result of these sales and in 
which your wife's name appeared as a payee along with yours, that is, 
these second deeds of trust, and sometimes unsecured notes, did your 

76 wife endorse those notes at your request so they could be sold? 
A. Yes, she did. 

Q. And what happened to the proceeds of the sales of those notes ? 
A. Went back into the business, and for living expenses too. 

Q. During the time that your wife was with you helping you in 
your business, Mr. Bressler, I believe you testified she kept your books 
as your bookkeeper? A. Yes, sir. 

Q. And in keeping your books as your bookkeeper, did you have an 
account for properties which were titled in the names of both of you, but 


which you carried on your books under some other designation, such as 
stock in trade, or inventory, or the like. A. I don't quite follow that, 
Mr. Wilicher. 


Q. Maybe I can make it clearer: Among your books and records 
maintained by your wife, Mr. Bressler, were the properties that you 
had an interest in with others and also the properties that you owned 
yourself, or the title in your name with your wife, were they carried 
upon your books as one of your personal assets? A. Yes, sir. 

Q. And those accounts were maintained by your wife , were they 

77 not? A. That's right, sir. 

Q. And preparing the income tax return that you prepared and 
filed with the Government, could you tell us whether or not as a part of 
your income there was shown either as stock in trade or otherwise 

properties jointly owned or jointly titled rather with your wife, but 
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which was considered an asset of your business? A. Yes, they were 
considered as an asset of my business, even on the income tax. : 
Q. And the notes as the result of speculative sales of real prop- 


erty, were they likewise carried as an asset of yours? A. Of the busi- 


ness, yes. | 
THE COURT: Were your profits returned as capital ae or as 


income ? 
THE WITNESS: As income, sir. | 
* xe * * * 

MR. SACKS: If the Court please, I was going to call Mr. Fried- 
man but I believe it could easily be stipulated for the purpose of time 
that Mr. Friedman would testify in so far as the properties are con- 
cerned, in which he is involved, apparently to about the same extent as 
Mr. Bressler has testified -- unless I am in error. 


* x * * * 


THE COURT: And that is stipulated, as I understand it. 
*x * ak % x 
MR. SACKS: That is the plaintiff's case. 
I say, with the understanding that his testimony is stipulated in 
so far as what we brought out and what the affidavits bear out. 
86 THE COURT: We stipulated as to just what I said, as I under- 
stand it. : 
MR, WILLCHER: Yes, sir. 
MR. SACKS: Is that correct. 
THE COURT: All right. 
* * * * 
LOUIS BRESSLER (Recalled) 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Mr. Bressler, at the end of the year 1957, what was your 
financial condition, as best you can recall it? A. At the end of 1957 ? 
Q. Yes, sir; what were your debts and what were your assets ? 
A. ‘Limagine my debts were somewheres around $35,000.00, $30,000.00 
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or $35,000.00, and my assets somewheres a little bit less than that, 
around $30,000.00, I would say. 

87 Q. So that as far as the balance sheet would be concerned, you 
would have been insolvent at that time; is that correct? A. I would 
have been in debt, yes, sir. I would have owed more than what I had, 
yes. 

Q. Has your financial situation changed at all or you still might 


be called insolvent? A. You might call it insolvency, yes. 
* * * x x 


ARGUMENT ON BEHALF OF THE PLAINTIFF 
MR. SACKS: * * *The purpose of this suit, as shown by the pre- 
trial statement, is to first ask the Court to cause an accounting to be 
made of all monies collected from notes held by both the defendant 
Louis Bressler and Anne Bressler jointly, to have an accounting for the 
notes that were disposed of by the defendant Louis Bressler that ap- 
peared in either both names or in his name individually, in which he 


claims to have an interest, and ask for an injunction to prevent the de- 
fendant Louis Bressler from affixing her signature to any deeds which 


would require her signature under our present law. 
bd * cd * 
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The appellant, Anne M. Bressler, by her attorney of record, 


petitions the Court to grant a rehearing in the above entitled cause, 
and upon a rehearing and further consideration hereof that the judg- 
ment entered herein on November 5, 1959 be reversed and entered 
in favor of petitioner, and for grounds of this petition sets forth the 
following: 


1. That the Court in rendering its decision in this matter dis- 
regarded the question which the appellant requested the Court to 
review, and made a determination on such matter which the lower 
Court specifically stated it was making no determination. At the ter- 
mination of the trial in the lower Court, Judge Hart made the following 
ruling (Transcript of Proceedings, page 16): "That by a preponderance 
of the evidence she has failed to establish that she is entitled to an in- 
terest in any promissory notes, and to any interest in the real estate 
in Friedman's name. Now, of course, the real estate in the joint name, 
this decision does not affect that. " : 
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2. That the Court when making a finding at the conclusion of the 
trial stated that (Transcript of Proceedings pages 89 and 90): "You 
have no counterclaims. There are no counterclaims left in the case. 
It is simply a question as to whether or not, it seems to me, this 
plaintiff is entitled to any interest in these properties in Friedman's 
name. Now, in the properties that she has jointly with her husband 
there is nothing that I can see that the Court can do about that. You 
have asked for no relief. If your complaint is dismissed it will still 
be in their joint names." The Court thereafter commenting on the 
evidence that was presented, and on which the appellate tribunal ap- 
parently accepted as findings of fact, stated that (Transcript of Proceed- 
ings, page 90): "I don't believe that the Court can, under the evidence 
presented here, or that you are offering now, make any determination 
of the ownership of those properties on which they hold jointly, other 
than what the record shows is the record title. " : 


3. Petitioner asserts to this Honorable Tribunal that the only 
question presented for review in reference to property held as tenants 
by the entirety was, "Where realty is held as tenants by the entirety, 
is a wife entitled to an accounting from her husband for monies receiv- 
ed from the realty so held?", and that although appellant did not seek a 
review of the interest that either the husband or the wife had in the 
property so held, and the lower Court had made no determination on, 


this Court rendered a decision where it apparently relied on portions 
of the evidence’ on which the lower Court refused to make a finding. 


4. That this tribunal in its decision affirms the actions of the 
lower Court in dismissing the complaint, and the appellant finds that 
although the affirmance upheld the finding of the lower Court which 
only concerned property titled in the name of Friedman, this Court's 
decision speaks of evidence that goes to property held as tenants by 
the entirety, the exact circumstance on which the lower Court made 
no finding. | 
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5. That the decision of the lower Court refusing a continuance, 
and the finding of this tribunal that there was no abuse of discretion in 
such a determination was induced by a material misrepresentation by 
the appellees both to the lower Court and this Tribunal that the prop- 
erties affected by the lis pendens had become a great burden to the 
appellees by reason of their inability to convey them to prospective 
purchasers, when in fact these properties had been conveyed prior 
to the trial held in the lower Court and the argument before this tri- 
bunal all of which was known to the appellees, but which was asserted 
by them as one of the material reasons for objecting toa continuance 
in the lower Court. These facts were unknown to the trial Judge and 
not disclosed by the record reviewed by this Court. ! 


6. Petitioner believes that the legal implications involved in 
the decision herein rendered are of vast importance to the appellant 
and those litigants who might find themselves in a similar circumstance, 
and that the ends of justice would require that this matter be Rees by 
the Court en banc. 





WHEREFORE, your petitioner prays that this Honorable Court 
order that: } 


1. A rehearing be held before the Court en banc. 





2. That the decision rendered in this matter be vacated and made 
for nothing holden. | 


3: And for such other relief as the Court deems proper and just. 
Respectfully submitted, : 


FRED C. SACKS 


505 Washington Building 
Washington 5, D.C. 
District 7-0061 


Attorney for Petitioner 
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